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proposal submitted by an offeror in re-
sponse to solicitation for a competitive
proposal, but does not include an
offeror’s name or total price or unit
prices when set forth in a record other
than the proposal itself. Submitter no-
tice, and analysis as appropriate, are
required for exemption (b)(4) matters
that are not specifically incorporated
in 10 U.S.C. 2305(g).

(2) If the record or information was
submitted on a strictly voluntary
basis, absent any exercised authority
that prescribes criteria for submission,
and after consultation with the sub-
mitter, it is absolutely clear that the
record or information would custom-
arily not be released to the public, the
submitter need not be notified. Exam-
ples of exercised authorities pre-
scribing criteria for submission are
statutes, Executive Orders, regula-
tions, invitations for bids, requests for
proposals, and contracts. Records or in-
formation submitted under these au-
thorities are not voluntary in nature.
When it is not clear whether the infor-
mation was submitted on a voluntary
basis, absent any exercised authority,
and whether it would customarily be
released to the public by the submitter,
notify the submitter and ask that it
describe its treatment of the informa-
tion, and render an objective evalua-
tion. If the decision is made to release
the information over the objection of
the submitter, notify the submitter
and afford the necessary time to allow
the submitter to seek a restraining
order, or take court action to prevent
release of the record or information.

(3) The coordination provisions of
this section also apply to any non-U.S.
Government record in the possession
and control of the Army or DoD from
multi-national organizations, such as
the North Atlantic Treaty Organiza-
tion (NATO), United Nations Com-
mands, the North American Aerospace
Defense Command (NORAD), the Inter-
American Defense Board, or foreign
governments. Coordination with for-
eign governments under the provisions
of this section may be made through
Department of State, or the specific
foreign embassy.

(m) File of initial denials. Copies of all
initial withholdings or denials shall be
maintained by each Army Activity in a
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form suitable for rapid retrieval, peri-
odic statistical compilation, and man-
agement evaluation. Records denied for
any of the reasons contained in §518.20
shall be maintained for a period of six
years to meet the statute of limita-
tions requirement. Records will be
maintained in accordance with AR 25—
400-2.

(n) Special mail services. Army Activi-
ties are authorized to use registered
mail, certified mail, certificates of
mailing, and return receipts. However,
their use should be limited to instances
where it appears advisable to establish
proof of dispatch or receipt of FOIA
correspondence. The requester shall be
notified that they are responsible for
the full costs of special services.

(0) Receipt accounts. The Treasurer of
the United States has established two
accounts for FOIA receipts, and all
money orders or checks remitting
FOIA fees should be made payable to
the U.S. Treasurer. These accounts
shall be used for depositing all FOIA
receipts, except receipts for industri-
ally funded and non-appropriated fund-
ed activities. Components are reminded
that the below account numbers must
be preceded by the appropriate dis-
bursing office two digit prefix. Indus-
trially funded and non-appropriated
funded activity FOIA receipts shall be
deposited to the applicable fund.

(1) Receipt Account 3210 Sale of Pub-
lications and Reproductions, FOIA.
This account shall be used when depos-
iting funds received from providing ex-
isting publications and forms that
meet the Receipt Account Series de-
scription found in Federal Account
Symbols and Titles. Deliver collections
within 30 calendar days to the serv-
icing finance and accounting office.

(2) Receipt Account 3210 Fees and
Other Charges for Services, FOIA. This
account is used to deposit search fees,
fees for duplicating and reviewing (in
the case of commercial requesters)
records to satisfy requests that could
not be filled with existing publications
or forms.

§518.17 Appeals.

(a) General. If the official designated
by the Army Activity to make initial
determinations on requests for records
declines to provide a record because
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the official considers it exempt under
one or more of the exemptions of the
FOIA, that decision may be appealed
by the requester, in writing, to a des-
ignated appellate authority. The ap-
peal should be accompanied by a copy
of the letter denying the initial re-
quest. Such appeals should contain the
basis for disagreement with the initial
refusal. Appeal procedures also apply
to the disapproval of a fee category
claim by a requester, disapproval of a
request for waiver or reduction of fees,
disputes regarding fee estimates, re-
view on an expedited basis a deter-
mination not to grant expedited access
to agency records, for no record deter-
minations when the requester con-
siders such responses adverse in na-
ture, not providing a response deter-
mination to a FOIA request within the
statutory time limits, or any deter-
mination found to be adverse in nature
by the requester. Upon an IDA’s receipt
of a no records determination appeal,
the IDA will direct the records custo-
dian to conduct another records search
and certify, in writing, that it has
made a good faith effort that reason-
ably could be expected to produce the
information requested. If no records
are again found, the original no records
certificate will be forwarded to the IDA
for inclusion in the appeals packet.
When denials have been made under
the provisions of the FOIA and the PA,
and the denied information is con-
tained in a PA system of records, ap-
peals shall be processed under both the
FOIA and the PA. If the denied infor-
mation is not maintained in a PA sys-
tem of records, the appeal shall be
processed under the FOIA. If a request
is merely misaddressed, and the receiv-
ing Army Activity or DoD Component
simply advises the requester of such
and refers the request to the appro-
priate Army or DoD Component, this
shall not be considered a no record de-
termination.

(1) Appeals of adverse determinations
from denial of records or ‘‘no record”
determination, received by Army IDAs
must be forwarded through the denying
IDA to the Secretary of the Army
(ATTN: OGC). On receipt of an appeal,
the IDA will—

(i) Send the appeal to the Office of
the Secretary of the Army, OGC, to-
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gether with a copy of the documents
that are the subject of the appeal. The
cover letter will list all attachments
and describe from where the records
were obtained, i.e., a PA system of
records (including the applicable sys-
tems notice, or other. If a file does not
include documentation described
below, include the tab, and insert a
page marked ‘‘not applicable” or ‘‘not
used.” The order and contents of FOIA
file attachments follow: (Tab A or 1)
The original FOIA request and enve-
lope (if applicable); (Tab B or 2) The
IDA denial letter; (Tab C or 3) Copies of
all records entirely released, single-
sided; (Tab D or 4) Copies of adminis-
trative processing documents, includ-
ing extension letters and ‘‘no records”
certificates, in chronological order;
(Tab E or 5) Copies of all records par-
tially denied or completely denied, sin-
gle-sided. For records partially denied,
mark in yellow highlighter (or other
readable highlighter) those portions
withheld; and (Tab F or 6) Legal opin-
ions(s); and

(i1) Assist the OGC as requested dur-
ing his or her consideration of the ap-
peal.

(2) Appeals of denial of records made
by the OGC, AAFES, shall be made to
the Secretary of the Army when the
Commander, AAFES, is an Army offi-
cer. Appeals of denial of records made
by the OGC, AAFES, shall be made to
the Secretary of the Air Force when
the Commander is an Air Force officer.

(b) Time of receipt. A FOIA appeal has
been received by an Army Activity
when it reaches the office of an appel-
late authority having jurisdiction, the
OGC. Misdirected appeals should be re-
ferred expeditiously to the OGC.

(c) Time limits. The requester shall be
advised to file an appeal so that it is
postmarked no later than 60 calendar
days after the date of the initial denial
letter. If no appeal is received, or if the
appeal is postmarked after the conclu-
sion of this 60-day period, the case may
be considered closed. However, excep-
tions to the above may be considered
on a case-by-case basis. In cases where
the requester is provided several incre-
mental determinations for a single re-
quest, the time for the appeal shall not
begin until the date of the final re-
sponse. Records that are denied shall
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be retained for a period of six years to
meet the statute of limitations re-
quirement. Final determinations on ap-
peals normally shall be made within 20
working days after receipt. When an
Army Activity has a significant num-
ber of appeals preventing a response de-
termination within 20 working days,
the appeals shall be processed in a mul-
titrack processing system, based at a
minimum, on the three processing
tracks established for initial requests.
All of the provisions of the FOIA apply
also to appeals of initial determina-
tions, to include establishing addi-
tional processing queues as needed.

(d) Delay in responding to an appeal. If
additional time is needed due to the
unusual circumstances the final deci-
sion may be delayed for the number of
working days (not to exceed 10), that
were not used as additional time for re-
sponding to the initial request. If a de-
termination cannot be made and the
requester notified within 20 working
days, the appellate authority shall ac-
knowledge to the requester, in writing,
the date of receipt of the appeal, the
circumstances surrounding the delay,
and the anticipated date for sub-
stantive response. Requesters shall be
advised that, if the delay exceeds the
statutory extension provision or is for
reasons other than the unusual cir-
cumstances they may consider their
administrative remedies exhausted.
They may, however, without
prejudicing their right of judicial rem-
edy, await a substantive response. The
Army Activity will continue to process
the case expeditiously.

(e) Response to the requester. When the
appellate authority (OGC) makes a
final determination to release all or a
portion of records withheld by an IDA,
a written response and a copy of the
records so released should be forwarded
promptly to the requester after compli-
ance with any preliminary procedural
requirements, such as payment of fees.
Final refusal of an appeal must be
made in writing by the appellate au-
thority or by a designated representa-
tive. The response, at a minimum,
shall include the following:

(1) The basis for the refusal shall be
explained to the requester in writing,
both with regard to the applicable stat-
utory exemption or exemptions in-
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voked under provisions of the FOIA,
and with respect to other appeal mat-
ters;

(2) When the final refusal is based in
whole or in part on a security classi-
fication, the explanation shall include
a determination that the record meets
the cited criteria and rationale of the
governing Executive Order, and that
this determination is based on a declas-
sification review, with the explanation
of how that review confirmed the con-
tinuing validity of the security classi-
fication;

(3) The final denial shall include the
name and title or position of the offi-
cial responsible for the denial;

(4) In the case of appeals for total de-
nial of records, the response shall ad-
vise the requester that the information
being denied does not contain meaning-
ful portions that are reasonably seg-
regable;

(5) When the denial is based upon an
exemption 3 statute, the response, in
addition to citing the statute relied
upon to deny the information, shall
state whether a court has upheld the
decision to withhold the information
under the statute, and shall contain a
concise description of the scope of the
information withheld; or

(6) The response shall advise the re-
quester of the right to judicial review.

(f) Consultation. Final refusal involv-
ing issues not previously resolved or
that the Army Activity knows to be in-
consistent with rulings of other DoD
Components ordinarily should not be
made before consultation with the
Army OGC. Tentative decisions to deny
records that raise new or significant
legal issues of potential significance to
other Agencies of the Government
shall be provided to the Army OGC.

§518.18 dJudicial actions.

(a) This section states current legal
and procedural rules for the conven-
ience of the reader. The statements of
rules do not create rights or remedies
not otherwise available, nor do they
bind the DA or DoD to particular judi-
cial interpretations or procedures. A
requester may seek an order from a
U.S. District Court to compel release of
a record after administrative remedies
have been exhausted; i.e., when refused
a record by the head of a Component or
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